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SMITH, CHIEF JUSTICE, FOR THE COURT:

1.  Leoy Lynch gopeds hiscapitd murder conviction and sentence of deeth determined by aBoalivar
County Circuit Court jury. Thejury returned aguilty verdict againg Lynch, finding that he acted in concart
withKevinD. Scott, whokilled Richard Leeinthe course of arobbery; therefore, Lynch committed capitd
murder pursuant to Miss. Code Ann. 897-3-19(2)(e). After asentencing hearing, thejury determined thet
Lynchshould begiventhe pendty of degth. Thetriad court entered judgment and sentenced Lynch to degth

by lethd injection. Lynch subssquently medeamoationfor judgment of acquittal notwithstanding theverdict



or inthedternativeanew trid. Thetrid court denied Lynch’smation. Lynchfiled hisnatice of goped with
this Court.

FACTS
2. OnNovember 14, 1995, Kevin D. Scott wrecked hiswhite Oldsmobile Serrawith aluggagerack
onthetrunk. The next day, Scott asked hisfriend Leroy Lynchto go with him to Clevdland, Missssippi
to get areplacement car Smilar to the one wrecked.  Scott picked up Lynch & hisgirifriend’ s house in
Clarksdde, Missssppi. Scott was driving his brother’s car, abrown Chryder.
13.  Acoording to Lynch's testimony, he and Scott drove to Davenport, where Scott independently
retrieved agun from Scott’ sresdence. The two then drove to Clevdand, Missssippi.
4. Uponther arivd in Clevdand, Lynch and Scatt, looking for thesmilar car, “ cruised” the parking
lots of a leadt four sores, induding Wa-Mart, Kroger, Fred's, and Jtney Jungle. Scott ultimatdy sawv a
white Oldamaohile with a luggage rack on the trunk in of Jtney Jungle the parking lot and parked next to
it. Once Scott parked the car, Lynch went indde Jtney Jungle to use the restroom.  Lynch dso tetified
that he saw the driver of the car going into the sore. When the driver of thet car, Richard Leg, exited the
storeand droveout of the parking lot, Scott and Lynch fallowed him to asandwich shop. Lynch and Scott
waited outsde while Lee went insde the Sore. Lee returned to his car and went on to another sore.
Lynchand Scott followed Lee once again, waiting outsdewhile Leewert into the store. Findly, Lynchand
Scott followed Leeto hishomein Boyle, Missssppi.
5.  Attheleereddence, Scott parked the car on the Street and approached Lee, who was seeted in
hiscar in the carport. Lynch sayed behind in the car parked on the sreet. Lurline Lee, Richard Leg's
wife, saw her husbend taking atal, thin African American man outsde in ther garage. When Mirs Lee

opened the glass garage door to see what was going on, Lee advised her, “Honey, hehasagun.” Scott



then fired two shotsat Mrs Lee. She ducked back indde the house and dided 911. Whileingde, Mrs
Lee heard severd additiond gunshots

6.  When Lynch heard the gunfire, he moved to the driver’s Sde of the car and drove avay. In his
rearview mirror, Lynch saw Scott backing out of Leg' sdriveway in Leg scar. Lynch tedtified hedid not
know Scott was going to shoot Lee. Driving Legsvehide, Scott later passad Lynch somewhere between
Boyle and Davenport.

7.  Richard Leg s body was discovered in the Leg's garage. Emergency medicd technicians from
Balivar County Hospital atempted to revive Leea the scene. He died afew hours later from a bullet
wound to the heed.

18. According to witness Daris vy, aresdent of Bobo, Missssippi, on the day of the shoating, she
saw abrown car driving “red dow.” Shesad “the Lynch boy” stopped the brown car, got out, and sood
ontheddeof theroad looking acrossthefidd toward the old gin. Doristedtified thet it was Leroy Lynch
she saw onthesdeof theroad and identified him in the courtroom. Shetedtified thet acar in photogrgphic
exhibits the prasecution showed her gppeared to be the same car she saw Lynch driving that day.

9.  Inaddition, Steven vy testified that he saw Leroy Lynch on Davenport Brandon Road “ driving red
dow” heading north from Bobo toward Davenport. Steven saidthat Lynchwas* looking off intothefid ds’
a awhite car. He tedified that he was able to see the white car. Lynch was done, driving a brown
Chryder. When shown thesame photographsidentified by Dorislvy, Stevenidentified thecar being driven
by Lynch and sad thet the car, to hisknowledge, belonged to Kevin Scott’ shrother. Heidentified Lynch
in court as the person he saw driving the brown Chryder. vy said hé d known Lynch dl of Lynch'slife

and he knew Lynch when he saw him.



110.  Onthe day of the shoating, the Bolivar County Sheriff’s Department discovered the Leg's car
abandoned near an old gin a Bobo, Missssppi. After searching theimmediate areg, authoritiesfound a
coat in aholenear theold gin. Therewasawalet ingde one of the pockets, and palicefound an envelope
and ahandgun wrapped indde the jacket. Thewadlet contained Kevin Scott’ s driver’slicense. The gun
was regigered to D’ Angdo Johnson, Lynch's cousin, and former Sep-father.

f11. D’Angdo Johnson testified that he hed purchasad the .380 pistol in1995. Heidentified thepistol
and thefirearm gpplication. Hefurther sated that Leroy Lynch discovered the .380 pistol under the seet
of Johnson'scar saverd monthsbeforethe shoating. Upon discovering the gun, Lynch asked Johnsonwho
owned the gun and what waswrongwithit. Lynch asked if Johnsonwanted Lynchto get it fixed. Johnson
a firg sad no, but ultimatdy stated Lynch could if he wanted to do so. However, Johnson sated thet he
took thegunfrom Lynch and placed it beck under the seet of thevehide. Johnsonwasunawarethat Lynch
hed removed the gun from benesth the seet again. \When thetwo got back to Johnson'shouse, Lynchwernt
down thedtreet to seeafriend. Lynch cdled Johnson from hisfriend’ shouseand said hewas going home.
About a month later, Lynch caled Johnson and sad thet he had put Johnson's gun in the pawnshop.
Johnson hed not been aware that the gun was missing until he spoketo Lynch that day.  Johnson testified
thet Lynch was the lagt person he saw with the gun and identified Lynch in court.

712. On November 16, 1995, the day after the shooting, Leroy Lynch was taken into custody for
questioning by the Balivar County Sheriff’s Department. During questioning, the fallowing transpired:

Q:  Alright, and whet did he [Scott] tel you whet y' al was going to do...that he was
going to do?

A: Hesad hewasgone get acar.

Q: Sad hewasgoning [9c] toget aca?



Uhmhuh

Alright and what happened to his car?

He had wrecked it.

And hewas going to get acar kindathet looked like his?
Yes.

And uh, what was he going to carjack somebody and takethere[sc] car or what?

> QO 2 O =2 QO x

| think so. | redly don't know.
113.  Lynchusad thefollow-up sentence, “1 redly don't know,” with severd of hissatementsmadeboth
in court and out of court. Other Inconggendies from Lynch on the witness sand were prevdent in this
caze Lynch tedtified thet Scott was “following this dude to Pig Pen and then the liquor Store and then to
hishouse” When counsd then asked him if he knew the reason Scott was following the person, Lynch
replied, “No, | waslyingdown a thetime” Thisgtatement contradicts Lynchesl|ater testimony thet hedid
not lie down in the car until Scatt left the liquor sore, following Lee

Counsdl asked: And 0 when was it thet you darted lying down?

Lynchreplied:  Right then when we left the liquor Store.

Counsd asked: When he “arived back a the housewhat gun, if any, did [he] see
there?

Lynch responded: Thegun hehad in hishand.

Counsd rephrased the question: Did you sse agun in his hand or what did you
see?’

Lynch replied: | didn't see nothing in his hand.



f14. Inhisgatement to Chief Edtes Lynch wasasked ebout the pistal usad inthekilling and hedaimed
the gunwas Scott’ sand that hedid not know from where Scott hed gottenthegun. However, a trid when
asked about the gun, Lynch changed hisstory. Lynch daimed, “I gave him that gun three months ago.”
115.  JohnFranovick, aforendc saentist oedidizing infirearm and toolmark identification, wastendered
and accepted by Lynch asan expert. Hetedtified that he had compared the projectilesand cartridge cases
recovered from the crime scene with the .380 pistal submitted by Balivar County autharities Hevisudly
examinedthegun andtes fired it. He gtated that it washisopinion thet therecovered projectileswerefired
inthegun.
DISCUSSI ON
716. ThisCourt, in reviewing acapitd murder conviction and deeth sentence, must goply “heightened
sorutiny.” Flowersv. State, 842 So. 2d 531, 539 (Miss. 2000) (quoting Balfour v. State, 598 So.2d
731, 739 (Miss. 1992)). Thismethod of review requires the Court to resolve dl doubts in favor of the
accused because “what may be harmless eror in a case withlessa sake becomesreversbleerror when
the pendlty isdegth.” 1d. See also Fisher v. State, 481 S0.2d 203, 211 (Miss. 1985).
l. Whether the Trial Court Erred in Failing to Give the Jury the

Following Instruction: If You Can Reconcile The Evidence Upon

Any Reasonable Hypothesis Consistent With The Defendant's

Innocence, You Should Do So And Find Him Not Guilty.
17. Lynchaguesthet thetrid court erred in falling to submit Indruction D-8338-1 to thejury. This
ingruction gates “[i]f you can reconcile the evidence upon any ressonable hypothesis congstent with the
Defendant’ sinnocence, you should do so and find him nat guilty.” Lynch, for the fird time on apped

contends that this indruction is “gpproximetey the “two theory” ingruction thet has been approved and



adopted in Missssppi by thisCourt.” Moreover, Lynch arguesthet the* two- theory” indruction must be
given in addition to abasc drcumdantia evidence ingruction.
118.  Lynchoffered noindructionsin advance. Lynch ultimatdy offered only oneingructionto thetrid
court and failed to argue to thetrid court thisingruction wasa* two-theory” indruction. Becausethisone
ingtruction was offered late, the issue of whether the trid court erred in denying the indruction is waived
fromexaminaion. Though Lynch dams the indruction is a“two theory” indruction, it isnot. The trid
court modified the State stimdly tendered ingtruction to indude thelanguage in Lynch' soffered indruction
to his stisfaction based upon the mistaken belief that the case was adrcumdantid one.
119.  After areview of the transcript record of the trid court proceedings, there can be no doubt thet
Lynch's counsd ultimatdy merdy asked to modify S-1. When that was done utilizing the language theat
both he and the trid court offered, counsd accepted the indruction as modified without objection. The
fallowing exchangebetween thetria court and counsd for Lynch concarning counsd’ sfalureto submit any
jury indructions evidences Lynch' s acceptance of the modified ingruction:

By the Court: I'm talking about you falure to submit indructions.

By Mr. Shah: | don't have to submit an indruction.

By the Court: But if you're offering one, I'm saying it should be timdy mede.

By Mr. Shah: I'm offering amodification basad on the evidence that has been produced
in open court.

By the Court: Let me have you modification then.
By Mr. Sheh: I'm saying indude the drcumdantia evidence indruction in that ingtruction.

By the Court: All right. W, | think you understand my point, Mr. Sheh. Now what can
we do to doctor on thisindruction? To Mr. Sheh and Mr. Mdlen.

By Mr. Mdlen: That would be up to Mr. Shah. He sthe objector on that.



By the Court: Y ou are the movart.

By Mr. Sheh: Smply incdlude - - take out reasonable doubt and indudethe drcumdantid
evidence indruction.

By The Court: Now, we haveto let reasonable doubt stay there and add thelanguageinto
the exdudon of every - - yes.

By Mr. Shah: Every reasonabdle hypothesis congstent with defendant’ sinnocence.
Laer the Court inquired:

By the Court: Y ou [Sc] reponse to S-1 which has been modified, of course, to indude
the drcumdantid language in the second paragraph.

By Mr. Shah: We have no objections

120. The State arguesthat this issueiswaived because Lynch faled to submit theindruction in atimdy
manner and hasthereforefailed to meet the requirements of Uniform Circuit and County Court Rule 3.07.
In the dternaive, the State contends that the indruction is not required in generd and thet it is not
gppropriate here becausethisisnot apurdy drcumdtantia evidencecase. Indeed, theissueisbarred from
examindtion due to the walver resuiting from thevidlation of therules. Procedurd bar notwithgtanding, we
proceed to address the merits of theissue,

121. Muchof theauthority dted by Lynchinvolvespurdy drcumdantia cases, unlikeLynch' scase, and
those cases are disinguishable from this one however, thisis not a purdy drcumdantid case because
Lynch made an “admisson on a ggnificant dement of the offensg’ and the dleged admisson condtitutes
direct evidence pursuant to Taylor v. State, 672 So. 2d 1246, 1270 (Miss. 1995).

122. InStatev. Rogers, 847 So. 2d 858, 863 (Miss. 2003), this Court again conddered the two-
theory indruction that is commonly given in drcumdantid evidence cases. The Court recognized thet the

two-theory indructionisrequired only in purdy drcumdantid cases. 1d. SeealsoBarnesv. State, 532



So.2d 1231, 1235 (Miss.1988); Boches v. State, 506 So.2d 254, 260 (Miss.1987); Clark v. State,
503 S0.2d 277, 278-79 (Miss. 1987); Keys v. State, 478 S0.2d 266, 267 (Miss.1985); Henderson v.
State, 453 So. 2d 708, 709-10 (Miss. 1984); Johnson v. State, 347 So0.2d 358, 360 (Miss.1977).
123.  Indetermining whether the defendant was entitled to atwo-theory indruction, the CourtinRoger s
congdered whether the casewaspurdy drcumdantid. Rogers, 847 So. 2d & 863. The Rogers Court
discussed the difference between arcumdantia evidence and direct evidence:

What is*“drcumdantia evidence’? The leest inedequate definition we can provide is that

drcumdantia evidenceis evidence which, without going directly to prove the exisence of

afadt, givesriseto alogicd inference that such fact does exis. Conversdy, eye witness

testimony isthought of as direct evidence.
I d. (quatingKeys v. State, 478 So. 2d 266, 268 (Miss. 1985)). For purposes of granting atwo-theory
indruction, [ drcumgantid evidencecase...isoneinwhichthereisnather an eyewitnessnor aconfesson
totheaime” 1d. a& 863 (dting Mangum v. State, 762 So. 2d 337, 344 (Miss. 2000)). However, in
Taylor v. State, 672 So. 2d 1246, 1270 (Miss. 1996), we hdd that an admisson as to an important
dement of the dleged aime obviates the need for adrcumdantid evidence indruction. That is, “[t]here
IS No reason on principle why an admisson by the defendant on asgnificant dement of the offense should
not dso operate to render unnecessary the drcumdantia evidence indruction.” Conner v. State, 632
So. 2d 1239, 1256 (Miss. 1993) (overruled on other grounds by Weather spoon v. State, 732 So.2d
158, 162 (Miss. 1999)). We hdd in Mack v. State, 481 So. 2d 793, 795 (Miss. 1985), that “an
admisson... [ig agatement by the accused--it may bedirect or implied--of facts pertinent totheissueand
tending in connection with other factsto provehisguilt.” Mack, 481 So.2d at 795 (citing Reed v. State,

229 Miss. 440, 91 S0.2d 269 (1956)).



24. At the outsst, we mugt determine whether this is a purdy drcumdtantid evidence case. Lynch
arguesthet, according to the definition set out in Keys, thisisadrcumdantia evidence case, whilethe State
arquesthat this isnot adrcumdantid evidence case because Lynch meade an “admisson on a sgnificant
deament of the offensg” and that the aleged admisson condiitutes direct evidence pursuant to Taylor .
Thus according to the Sate, our requirementsfor whally drcumatantia evidence casesdo nat gpply here.
Soedificdly, the Sate points to a portion of Lynch's datement taken the day after the shoating:

Q: And uh, what was he going to carjack somebody and takethere[sc] car or what?

A: | think so. | really don’t know.
(emphasis added).
125. Lynch arguesthat this Satement cannat be an admission because it does not contain atime
dement asto when Lynch firgt understood thet he and Scott wereinvolved in acar-jacking of Lee. Itis
clear from the context of the questions by law enforcement officers that they were concerned with what
Lynch thought before he and Scott arrived in Clevdand, rather than as Lynch argues, what he may have
thought after the car-jacking and murder. Lynch's argument to the contrary ignoresthe plain language of
the quedtions the officars were asking prior to Lynch’'sadmisson of, “ | think so. | don't redly know,” in
respond to the direct question of whether Scott was going to car-jack somebody and take their car or
whét.
126. Wehold that the case a bar isnot a purdy circumdantial case. Lynch’ ssatement inresponseto
the officer’ squestionisan admisson agand interest asto the underlying feony. Thisistruedthough Lynch
a fird says “I think s0,” and asif by afterthought contradicts himsdf and says, “I redly don't know.”
Lynch's counsd asked for and was alowed to introduce both the actud tgpe recording of this Satement

and thetranscript thereof asevidencefor thejury to hear, reed and congder during their ddiberations. This

10



was but one of severd incondstendiesin Lynch' stesimony and prior Satement. The ultimate question of
what Lynch meant by this satement and what the truth of the matter actudly wasisan issuefor thejury to
determine.

127. Anadmissonishbut agaement by the accused which may be direct or implied by facts pertinent
to theissue and tending to prove hisguilt. Theintent to rob, or in this case commit a car-jacking, which
is necessary to provethe underlying fdony of robbery can be shown from the facts surrounding the crime.
Mackbee v. State, 575 So. 2d 16, 33-34 (Miss. 1990); Wheat v. State, 420 So. 2d 229, 238-39
(Miss. 1982); Voylesv. State, 362 So. 2d 1236, 1242-43 (Miss. 1978).

128. Here, examination of the facts surrounding the arimeis reveding indeed. The record reflects thet
Lynch, knew that Scott was armed with the .380 pital that Lynch hed taken from his cousn and givento
Scott. Lynch knew that Scott’s purpose in going to Cleveland that day was to get a car exactly like the
one Scott had wrecked. They drove around Cleveland but did not go to any car dedershipslooking for
thisidentica particular vehide. Ingtead, they cruised various Sore parking lots until they located avehicle
identical to Scott's wrecked vehide. Scott could have atempted to purchase the vehide from Leeina
public area of severd different locations where Lee stopped prior to going home, if thet indeed was his
purpose. Hedid not do 0. Lynch could have abandoned this scheme as he exited the vehide on at leest
one occasion to use the restroom. Ingtead, they followed Lee home, amuch lesspublic area, where Scott
shot Leein hiscarport, shot a Mrs. Leetwice, and took Leg's car by force. Lynch daimed to be lying
down, but when he heard the shots he drove Scatt’ s vehicle from the scene and was | ater observed dose
to thecotton ginwhere Leg scar wasabandoned and items of evidenceind uding the murder wegpon were
found by autharities This conflictswith other gatementsby Lynch. Lynch' sfird satement givento Chief

Egtesconflictswith histrid testimony about the gun. Lynch dso damsthat thelvy’ sand hiscousin Johnson

11



werelying. The State arguesthat Lynch was alookout and was atempting to avoid arrest. Lynch could
have informed authorities a the Clarksdde Police Department of his knowledge of this crime when firg
questioned, but hedid not do so. Lynch'slater admissonto law enforcement officersin Clevdandisdirect
evidence. Thus, thedictatesof Taylor goply. Histesimony before the jury conddering the factswithin
thisrecord isaso direct evidence.

129. Thecasea bar isdso amilar to Mack v. State, 481 So. 2d 793 (Miss. 1985), where Mack’s

agument wasthat therewere no eyewitnesseswho couldidentify him asthe personwho brokeand entered
his mother’ sresdence, the case was necessarily acase of drcumdantial evidence reguiring crcumdantial
evidenceindructions 1d. at 795. ThisCourt, however, conduded thet becausetherewasevidenceinthe
case from awitness regarding an admisson to her by Mack that he obtained the property in question from
his mother without gating thet he stole them, therefore, the case was not a drcumdtantid evidence case
The Court Sated:
While not a confesson properly so-cdled, this evidence does condtitute an admisson.
Reedv. State, 229 Miss. 440, 446, 91 So. 2d 269 (1956). Assuch, it conditutesdirect
evidence of the crime such thet thegiving of thefamiliar drcumdantia evidenceingruction
isnot required.
Id. Here, Lynch's satement may indeed not be a “confesson properly so-cdled’, however it 4ill

condtitutes an admisson nonethdess. 1d. Further, the Court has Sated “ There is no reason on principle

why an admisson by the defendant on asignificant dement of the offense should not aso operateto render
unnecessary the drcumdantid evidence indruction.” Conner, 632 So. 2d at 1256. We have dso Sated:

Intheingant case, the only dement proven entirdy by crcumdantia evidence wasthet of
intent. This Court has hdd that unless the case againd the defendant is purdy or whally
drcumdantid the defendant is not enttitted to a drcumdantid evidence indruction.
Bullock v. State, 391 So. 2d 601 (Miss. 1980), Edwardsv. State, 413 So. 2d 1007
(Miss 1982). Thus, it was proper to refuse the gppdlant’s request for a drcumdantia
evidence indruction.

12



Williamsv. State, 445 So. 2d 798, 808 (Miss. 1984). Accordingly, we hold that Lynch’s caseis not
adrcumdantid evidence case; thusthedrcumdantid evidence sandard isnot properly gppliedtothecase
at bar.

130.  Out of an aundance of caution, thetrid court modified the exiging indructions as requested by
Lynch. The indruction offered and presented now as a “two theory” indruction does not meet the
restatement definition of a“two theory” ingruction. Therefore, thetrid court was correct in not using the
ingruction. It isobviousthat thetrid court was concerned because counsd had not submitted any jury
ingructions and even the one a issue here waas ultimatdly agreed to as amoadification to S-1 after thetrid
court raised itsconcarns. In fact, as previoudy discussed, counsd for Lynch damed that hedid not have
to submit any indructions. Ultimatdly, as previoudy noted, Lynch's counsd agreed to the exact language

that he had propasad in thisingruction to be used in amoadification of S-1 which had dreedy been given.

131.  Wefind no error with regard to the modified indructions given by the trid court.

Il. Whether theJury WasProperly Instructed on the Burden of Proof
at the Sentencing Phase of the Trial.

132.  Next, Lynch argues thet the sentencing indructions, in setting out requirements of Enmund v.
Florida, 458 U.S. 782, 102 S.Ct. 3368, 73 L.Ed.2d 1140(1982), ascodified in Miss. Code Ann. 8§ 99-
19-101(7), should have induded the falowing arcumdantid evidence language: “[t]o return the desth
pendty in this case you must find unenimoudy from the evidence beyond areasonable doubtand to the
exclusion of every reasonable hypothesis that one or more of the following facts exided....”
(emphedsadded). That is, Lynch contendsthat the trid court committed dear eror by faling to submit

drcumdantia evidence language and Imply indructing the jury that “to returnthe degth pendty inacase,

13



you mugt firg unenimoudy find from the evidence beyond a reasonable doulot thet one or more of the
fdlomingfectsexid....” Lynchassartsthat thisisadrcumdantid case therefore, the sentencing indruction
should contain crcumdtantiad evidence language

133. LynchdtesDuvall v. State, 634 So. 2d 524, 526 (Miss. 1994); andBooker v. State, 699 So.
2d 132, 135 (Miss. 1997), and Jordan v. State, 786 So. 2d 987 (Miss. 2001), for the propostion that
“whenthedrcuit court grantsingructionsdearly erroneousand which deny theaccused afair and objective
evauaion of the evidence by the jury, we will reverse, even though there was no objection by defense
counsd.” However, Lynch provides no reasoning as to his assartion thet the indruction given is dearly
erroneous. Moreover, Lynch dtes no authority for his contention thet drcumdtantia languegeis required
inthe sentenaing indruction. Wefind that thisissueisthus procedurdly barred. Alterndivedy, consdering
the merits of Lynch's assgnment of eror, this Court in Duvall conduded that, in generd, defense
counsd’ s falure to timey object to a proffered jury indruction will act as awalver of that objection on
goped. Duvall, 634 So. 2d a 526. However, wherethedircuit court grantsan indruction thet this Court
has“dearly hed erroneous,” the Court does not * hold defense counsd to the same degree of diligencehe
hasoningructionsthisCourt hasnot ruled upon.” Id. Thus this Court held “whenthedircuit court grants
ingructions dearly erroneous and which deny the accused afar and objective evauation of the evidence
by the jury, we will reverse, even though there was no objection by defense counsd.” 1 d.

134.  As discussed above, it is true that in drcumdtantia evidence cases the date mugt prove the
defendant’ squilt beyond areasonable doubt and to the exdusion of every other hypothess consstent with
innocence. See, Jones, 797 So. 2d a 927, Henderson, 453 So. 2d at 710; Jackson v. State, 684

So. 2d 1213, 1229 (Miss 1996) (quoting | saac v. State, 645 So. 2d 903, 909 n.7 (Miss. 1994)).

14



However, this Court has never hdd that drcumdantid evidence language is required in charging the jury
asto the requirements of Miss. Code Ann. 8 99-19-101(7).
135.  Inorder toimposethedeath pendty, aMissssppi jury must mekeawritten finding of oneor more
of thefalowing factors

(@  Theddendant actudly killed;

(b)  Thedefendant atempted to kill;

(9  Thedefendant intended thet akilling teke place:

(d)  Thedefendant contemplated thet letha force would be employed.
Miss Code Ann. § 99-19-101(7) (Rev. 2000). The State is required to prove one or more of these
factorsbeyond areasonabledoubt. Holland v. State, 705 So. 2d 307, 330 (Miss. 1997) (citing White
v. State, 532 So. 2d 1207, 1219 (Miss. 1988)).
136. Here thetrid judge ingructed the jury asto each of the Enmund factors. Whilethe actud jury

indruction is missing from the record, the trid transcript reflects the following charge to thejury:

To return the deeth pendty in a case, you mugt firg unanimoudy find from the evidence
beyond a reasonable doubt that one or more of the fallowing facts exig.

One, that the defendant actudlly killed Richard Lee

Number two, thet the defendant attempted to kill Richard Lee

Number three, the defendant intended the killing of Richard Leeto take place or;

Number four, thet the defendant contemplated thet letha force would be employed.
137.  Wefind that Lynch's second assgnment of error iswithout merit. Hrgt, Lynch waived thisissue
by faling to dte any authority for the postion that drcumdantia evidence language is required in the
sentenaing indruction.  Neverthdess conddering the issue on the merits, we condude that the jury
indructionisnot dearly erroneousbecauseit comportswith therequirementsof Miss Code Ann. §99-19-

101(7) and this Court’ s jurisprudence regarding the State s burden of proof asto the dements st out in
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the datute. Furthermore, Lynch's admisson is direct evidence of and indicates his awvareness that |ethal
force might be used to e the car. Thejury'sfinding thet Lynch spedificaly intended thet Lee bekilled
indicates thar rgjection of any other reasonable hypothess of his participation.
[11.  Whether the Evidence Was Sufficient to Support the Aggravating
Circumstance “That the Capital Offense Was Committed for the
Purpose of Avoiding or Preventing a Lawful Arrest.”
138.  Lynch arguesthat there was absolutdly no evidence to support the “ avoiding or preventing lavful
arest” aggravating factor.! Lynch contends that the State was requiired to provethat Scott killed Leeand
thet “Lynch aded in some way S0 that Soott’ s actions and arimind intent [were] charged to Lynch.” The
State argues that the evidence presented a trid amply supported the submisson of this aggraveting
crcumgtance and that it was not required to prove that Lynch aided and abetted Scott in avoiding arrest.
In the dterndive, the Sate argues thet this Court is required to perform areweighing / harmless error
andysds should it determine thet the “ preventing alawful arrest” aggravating drcumstanceisinvdid?
139.  Under Missssppi law, the desth pendty may beimposed only where the jury unanimoudy finds
inwriting thet sufficient aggravating circumsatancesexist. Miss Code Ann. §99-19-101(3)(b) (Rev. 2000).
One such aggravating factor requiresthejury to consder whether “[t]he capitd offensewas committed for
the purpose of avoiding or preventing alawful arrest or effecting an escgpe from custody.”  Miss. Code

Ann. § 99-19-101(5)(e) (Rev. 2000).

The jury found unanimoudly that the capita offense was committed (1) for the purpose of
avoiding or preventing alawful arrest and (2) while Lynch was engaged, or was an accomplice in the
commission of the crime of robbery.

2The State correctly notes that where an aggravating circumstance is deemed invdid, it is
gppropriate for this Court re-weigh the remaining aggravating circumstances. See Miss. Code Ann. 8
99-19-105(b); McGilberry v. State, 843 So.2d 21, 29 (Miss. 2003) (holding that if it deemsan
aggravator invdid, the Court is authorized to reweigh the remaining aggravators againg the mitigating
circumstances and affirm, hold the error to be harmless, or remand for a new sentencing hearing).
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140. “The gandard for reviewing the sufficiency of the evidence to support an avoiding lanvful arrest
indructioniswdl-sdttled].]” Wileyv. State, 750 So. 2d 1193, 1206 (Miss. 1999) (quoting Woodward
v. State, 726 S0.2d 524, 541 (Miss. 1997) (internd quotation marks omitted)).

Each case mudt be decided on its own peculiar facts.  If there is evidence from which it

may be reasonably inferred that a subgtantid reason for the killing was to conced the

identity of thekiller or killers or to ‘cover their tracks S0 asto avoid gpprenenson and

eventud arrest by authorities, thenit is proper for the court to dlow the jury to condder

this aggravating drcumdance.
Wiley, 750 So. 2d a 1206 (quoting Chase v. State, 645 So.2d 829, 858 (Miss. 1994)). Therefore,
this Court must determine whether ““there is any credible evidence upon which the jury could find the
aggravating drcumdance in question.”” 1 d. (quating Woodward, 726 So. 2d at 541).
141. This Court has consdered the “preventing lawful ares” aggravating drcumdance in nUMerous
casss. See, e.g., Hughesv. State, 735 So. 2d 238 (Miss. 1999); Wiley v. State, 750 So. 2d 1193
(Miss 1999); Walker v. State, 740 So. 2d 873 (Miss. 1999); Edwardsv. State, 737 So. 2d 275
(Miss. 1999); Foster v. State, 687 So. 2d 1124 (Miss. 1996); Brown v. State, 682 So. 2d 340 (Miss.
1997); Taylor v. State, 672 So. 2d 1246 (Miss. 1996).
142. TheCourt'sandyss on thisissue is fact-gpedific. Thus, areview of the record is necessary to
Oetermine whether the aggravating dircumstance was properly submitted to the jury. The crimes dleged
herewerecommitted in Boyle, Missssppi. Nather Scott nor Lynchlivedin Boyleor Cleveland a thetime
of theactsdleged. Therefore, the State argues that Lynch and Scott chose to commiit these crimesiin a
townwherethar identitieswould be unknown. Inaddition, the Sate arguesthat Lynch' slying downinthe

car while he and Scott followed Leeis evidence of Lynch's atempt to avoid being seen or identified.
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143. TheSae pointsout that Lynch and Scott, ingteed of commencing the attack in one of the public
parking lots Lee stopped at before returning home, followed Lee to his home in a seduded, non-public
place before committing the crimes. Moreover, two shotswerefired a Mrs. Lee. Mrs Leetedtified that
she opened the garage door to see what was going on between her hushand and atal, African American
manin the garage. When the man saw her, hefired two shotsat her. Therearenofactsintherecord thet
indicate Lynch and Scoit knew that Mrs Lee was & the Lee resdence on the day of the shoating.
Furthermore, Lynch was seen “driving red dow” in the areawhere Scatt | eft the golen car on the day of
the robbery and shooting. Lynch wasaso seen looking toward the old gin, where Scott | eft the Lees car,
hisdriver'slicense, and the .380 pigtal. Inaddition, thereisno evidencein therecord that Leewasarmed
a thetime of the shoating.

44. Conddeing thefactsin therecord, wefind thet thereis sufficent evidence fromwhichit may be
reasonably inferred that a subgtantia reason for the killing wasto conced theidentity of thekiller or killers
or to “cover thar tracks’ s0 asto avoid gpprenendon and eventud arrest by authorities. Therefore, we
hod that thetrid judge did not er in charging the jury as to the “preventing lavful arest” aggravaing
factor.

IV.  Whether theTrial Court Correctly Applied the Preceptsof Batson
and its Progeny.

5. Lynchnext aguesthet thejury pand was*“methodicaly purged of dl Africen Americans’ and thet
the trid court ered in overruling his Batson chdlenge. According to the State, it can be surmised that

there were actudly African Americansonthetrid jury. Inany event, the State contendsthet thetrid judge
required race-neutrd reasons for the didrict attorney’ s exercise of peremptory chdlenges.

146. Inevduaing aBatson chdlenge, this Court gppliesthe fallowing sandard of review:
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We give great deference to the trid court's findings of whether or not a peremptory
chdlenge wasrace-neutrd.... Such deferenceis necessary because finding thet adriking
party engaged in discrimingtion is largdy a factud finding and thus should be accorded
appropriate deference on goped.... Indeed, wewill not overruleatrid court on aBatson
ruing unless the record indicates that the ruling was dearly erroneous or agang the
ovewhdming waght of the evidence...
Walker v. State, 815 So. 2d 1209, 1214 (Miss. 2002) (quoting Thorson v. State, 721 So.2d 590,
593 (Miss.1998)).
147.  Under Batson, when a prosecutor exercises a peremptory chdlenge agang a member of a
diginct racid group, heor shemugt articulate race-neutral reasonsfor thechdlenge. Roger's, 847 So. 2d
a 862. Thetrid judge acts asfinder of fact whenaBatson issueaises. Walker, 815 So. 2d a 1215.

“Therace neutrd explanaions mus beviewed inthelight mog favorableto thetrid court'sfindings” 1d.
Batson requires athree-pronged inquiry.

148. Hrg, “the party objecting to the peremptory chdlenge mugt firgt meke aprimafadie showing thet
race was the criteriafor the exercise of the peremptory drike” McFarland v. State, 707 So. 2d 166,
171 (Miss. 1997) (ating Batson v. Kentucky, 476 U.S. 79, 96-97, 106 S.Ct. 1712, 1723, 90 L .Ed.2d
69 (1986) ; Stewart v. State, 662 So.2d 552, 557 (Miss1995)). To establish a prima facie case of

discrimination, the defendant must demondrate

(1) thet heisamember of cognizable racid group; (2) thet the prosecutor has exercised
peremptory chalengesto removefromthe veniremembersof the defendant'srace; (3) and
the facts and crcumsatances raised an inference that the prasecutor used his peremptory
chdlengesfor the purpose of riking minorities

Snow v. State, 800 S0.2d 472, 478 (Miss. 2001). However, where the trid court does not explidtly

rule on whether the defendant established aprimafacie case under Batson but neverthdess requiresthe
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State to provide race-neutrd reasonsfor its chalenges and the State provides reasons for its chalenges
the issue of whether the defendant established aprimafacie caseismoat. 1 d. at 478-79.
49.  Second, the burden shiftsto the party who exercised the chdlenge give arace-neutrd reason for
exeragng the peremptory srike. McFarland, 707 So.2d at 171. For purposes of the second prong
of Batson, “[t]he establishment of arace neutrd reason isnot adifficult task.” Stewart, 662 So. 2d a
558. Itisdear that for purposesof Batson’s sscond prong, “any reason which is not faddly violaiveof
eoud protection will suffice’”
The second gtep of this process does not demand an explanation that is persuasive, or
even plausble “At this[second] dep of the inquiry, the issue is the facid vdidity of the
prosecutor's explanation. Unless a discriminatory intent is inherent in the prosecutor's
explanation, the reason offered will be desmed race neutrd.”
Randall v. State, 716 So. 2d 584, 588 (Miss. 1998) (quoting Purkett v. Elem, 514 U.S. 765,
767-68, 115 S.Ct. 1769, 131 L [Ed.2d 834 (1995)) (bracketsinorigindl) (interndl citationsomitted). After
the State offers its reasons for driking a potentid juror, the defendant is dlowed to rebut the reasons
offered by the State. Walker, 815 So. 2d a 1215. In the absence of any rebutta by the defendant, the
trid judge is limited to an examinaion of the reasons given by the State. 1d. In other words, “[i]t is
incumbent upon adefendant daming thet proffered reesons are pretextud to rasethe argument beforethe
trid court. The falure to do o conditutes waiver.” Manning v. State, 735 So. 2d 323, 339 (Miss.
1999) (ating Mack v. State, 650 So. 2d 1289, 1297 (Miss. 1994)).
150. ThisCourt givesgreat deferenceto thetria court in * determining whether the offered explanation
under the unique drcumdtances eech case presantsistruly arace-neutrd reason.” Webster v. State, 754
So. 2d 1232, 1236 (Miss. 2000). This is true because “the demeanor of the atorney meking the

chdlenged is often the best evidence on the issue of raceneutrdity.” Walker, 815 So. 2d & 1215. “The
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race neutral explanationsmust be viewed in the light mogt favorabdle to thetrid court’ sfindings” Id. The
trid judge mug “ determine whether adiscriminatory mative drivesthe reesons given for striking apotentia
juror.” Id. Thisdeermination “will likdy turn onatrid judge sevauaion of apresenter’ s aredibility and
whether an explanation should be bdieved.” 1 d.
51. ThisCourt has set out anon-exhaudivelist of race-neutrd reasonsfor the exercise of peremptory
chdlenges “living in a*“high crime’ area, body language, demeanor, prosecutor’s disrust of the juror,
incong stency between ord responsesand juror'scard, crimind history of juror or rdative, socid work and
other typesof employment, andrdigiousbdiefs” | d. (atingL ockett v. State, 517 So. 2d 1346, 1356-
57 (Miss. 1988)).
152.  Under thethird prong of Batson, “the trid court must determine whether the objecting party hes
met its burden to prove thet there has been purpossful discrimination in the exercise of the peremptory.”
McFarland, 707 So.2d a 171. Thatis, “the persuasvenessof thejudtification becomesrdevant” inthis
dep of Batson andyss Randall, 716 So. 2d a 588. “At thefind sage of theBatson andyss thetrid
court determines if the reasons given by the prosecution were pretexts for intentiond discrimingtion.”
Berry v. State, 802 So. 2d 1033, 1040 (Miss. 2001). The Court has spedified fiveindiciaof pretext for
usein andyzing a proffered race-neutra reason for peremptory drikes under Batson:

(1) digparate trestment, thet is, the presence of unchalenged jurors of the opposite race

who share the characteridic given asthe basisfor the chdlenge; (2) thefalureto vair dire

asto the characteridic cited; ... (3) the characteridic dited is unrdaed to the facts of the

case; (4) lack of record support for the stated reason; and (5) group-based traits.

Manning v. State, 765 So. 2d 516, 519 (Miss. 2000) (quoting M ack v. State, 650 So. 2d 1289, 1298

(Miss 1994)). In determining whether arace-neutrd explandion is pretextud, the burden remains with
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the opponent of the drike. Berry, 802 So. 2d a 1042 (citing Spann v. State, 771 So.2d 883, 904
(Miss. 2000)).

153. Itisdfficult to ascartan from the trid record as to whether any African Americans served on
Lynch'strid jury. Certainly, a better record should have been made regarding thisissue. Certain jurors
dd not complete juror questionnaires, which inquired as to potentid jurors racia backgrounds. In
addition, the Index to Juror Questionnairesdoes nat lig dl of thejurors. Insome proceedings, thejurors
are referred to by number, and in others they are referred to by name. Collectively, these factors make
recondructing thejury’ sradd compogtion adifficult task indeed. Lynch contendsin hisbrief thet hewas
tried without any African Americanson the pand. Thereport of thetrid judge filed with this Court Sates
that membersof Lynch' sracewererepresented onthejury, however, thisreport doesnot reflect the actud
number of Africen Americans that sarved on the trid jury. The State surmises thet & leest two African
Americans served on thejury.

4. Ths Court has carefully reviewed the record and finds the fallowing is dearly reflected by the
record: Thetrid judge read the names of the jurorswho served and the dternate jurors into the record.
The following nameswereread asjurors, Raph, Saorina, Sherry, Daryl, Deanna, Terry, Nadie, Linda,
Marcy , David, Janice, Michdl. Thefallowing nameswereread as dtarnates. Kdeigh, Shdia, Prislla,
and Dawn. Thetrid judge dso dited the juror numbers of eech of thesejurors. Examingtion of the juror
questionnaires corresponding to these repective jurors reveds the following: two of thejurorsliged ther
race asblack onthejuror questionnaire, Sharry and Darryl. One of the dternateslised her race asblack;
Prigdlla. Thereisno indication in the record of any juror having to be replaced by an dternate. Thus,
contrary to Lynch's dam, this Court condudes that the State is correct, two jurors who were African

American sarved on thisjury.
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1655.  Lyncharguesthat peremptory chdlenges were improperly exercised againgt five of the potentid
jurors. Lynch makes the fallowing assertions regarding the jurors againg whom peremptory chdlenges
wereexercised: Juror 22 was chdlenged becausethet juror “ hed tried very hard to get of f”; Juror Number
25 was chdlenged becausethat juror “didn’t want to serve’; Juror 27 waschalenged, inthe end, because
“he wanted to get off”; Juror 41 was chdlenged because she was disgbled; and Juror 47 was chdlenged
because she never had ajob. Lynch condudes that these are not race neutrd reasons.
156. However, the State contendsthat Lynch falled to assert any pretext at trid regarding jurors 25, 27,
41, and 47. Thus, pursuant to this Court’s jurisprudence on falure to assart pretext at trid, the State
arguesthat Lynch is procedurdly barred fromraisng theBatson issue on gpped asto Jurors 25, 27, 41,
and 47. Manning v. State, 735 So. 2d 323, 339 (Miss 1999) (holding that defendant’ sfaluretoraise
issue of pretext a trid conditutesawaiver); Manning v. State, 726 So. 2d 1152, 1182 (Miss. 1998)
(halding that defendant waived his right to contest the striking of potentid jurors where defense counsd
offered no rebutta to the prosecutor's chalenges) (overruled on other grounds by Weather spoon v.
State, 732 S0.2d 158, 162 (Miss. 1999)); andWoodward v. State, 726 So. 2d 524, 533 (Miss. 1997)
(halding thet “[i]n the absence of an actud proffer of evidence by the defendant to rebut the Siates neutrd
explanaions, this Court may not reverse on this point”).
57. Duing jury sgection, Lynch argued that dthough the State accepted some African American
jurors, the State only exercisad chdlenges againgt African Americans

BY THE COURT: Okay. [Defense Counsd hag) findly pushed the right button. Mr.

[Didrict Attorney], [ Defense Counsd] issaying thet even though you haveleft someblacks

on, theonly drikesthat you have usad have been againg black jurors. Andinview of thet,
I’m going to ask that you give arace neutrd reason..., Sarting with [Juror] number 4.
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Thus Lynchdamsthetrid court did not meke an expressfinding thet Lynch established aprimafacie case
under Batson. Thisissueof whether Lynch madeaprimafacie caseismoat, however, sncethetria court
required race-neutrd reasonsfor the Stat€' s chdlenges. Each of the peremptory chdlengesraised inthis
gpped will be conddered individudly.

Juror Number 22

158.  Beginning with Juror 22, the record reflects the following argument before the trid judge:
BY MR. [DISTRICT ATTORNEY] MELLEN: Shetried very hard to get off saying she
was the only parent and she had hardships. She answered in her questionnaire thet what
shewatchesiscatoonson T.V. But anyway, she hed tried very hard to get off.

BY THE COURT: Okay. That'sarace-neutrd reason.

BY MR. [DEFENSE COUNSEL] SHAH: Y our Honor, wewould point out to the Court
that the State accepted Juror No. 14 that dso had a hardship.

BY THE COURT: Did she dso watch cartoons that she fed's she needsto get back to?
BY MR. SHAH: Wdl, | never heard that.
BY THE COURT: Wdl, [Mr. Mdlen| sad it’'sin her questionnaire.

BY MR. SHAH: And wewould aso point out thet the State acogpted Juror No. 10 who
a0 sad that there was ahardship.

BY MR. MELLEN: Judge, thet' sincorrect. Juror No. 10 did not say ahardship. Juror
No. 14 you may recal said she hed taken care of her problems and you commended her
for having doneit.

BY THE COURT: Okay. Wdll, the Court acoepts the explangtion given for S-2 which
isjuror 22 with the defense’ s objections noted....

159. The thrust of Lynch's argument on gpped isthe trid judge erred when he accepted as a race
neutrd reason Juror 22'sdesreto get off thejury. ThisCourt hashdd that “[4] juror'srductanceto serve

or preoccupaion with matters outsde the courtroom is a vaid race-neutrd reason for purposes of
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Batson.” Manning, 735 So. 2d a 340 (citing Walker v. State, 671 So.2d 581, 627-28
(Miss1995)). InBrewer v. State, 725 So. 2d 106, 122 (Miss. 1998), this Court conddered aBatson
chdlenge where the State ruck an African American juror who “had atempted to get off jury duty from
the dart” Thetrid court conduded thet the State offered sufficiently race-neutrd reasons for the srike
and this Court deferred to thet concdlusion. 1d. at 122.

160. Whilenot raised by Lynchinthisapped, it gopearsthat defense counsd at trid atempted to argue
pretext, i.e., disparae trestment, asto Juror 22's hardship response- thet is, defense counsd pointed out
that the State did not chalenge two other jurors that cited hardships. “Disparate trestment is strong
evidenceof disriminatary intent.” Manning, 765 So. 2d a 516. However, in pretext andyss* disparate
trestment is only one factor to be conddered by the trid court; it is not necessarily digpostive of
discriminatory trestment.” Berry, 802 So. 2d at 1039 (citingManning, 765 So. 2d at 520-21). “Where
multiple reasons leed to a peremptory drike, the fact that other jurors may have some of the individud
characterigics of the chdlenged juror does not demondratethat the reesons assgned are pretextud.” | d.
a 1040 (atingManning v. State, 726 S0.2d 1152, 1186 (Miss. 1998)). Here, thedidrict attorney cited

Juror 22's desireto get off thejury and thefact that sheliked towatch cartoonsontdevisonin addition
to the dleged pretextud reason, i.e, that she had a hardship.

f61. Based on the factsin the record and controlling case law, we find that there was no Batson
vidaioninthis case asto Juror Number 22. Frd, thetrid judge required the Didrict Attorney to provide
race-neutrd reasonsfor his peremptory chalenges after defense counsd raised Batson. Thetrid judge,
to whom this Court affords great deferencein the context of Batson fact-finding, conduded ontherecord

that the State’ s reasons for driking Juror Number 22 were race-neutrd.  In addition, Lynch's argument
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that ajuror’ sdesireto avoid jury sarviceis not arace-neutrd reason is contrary to this Court’s holdings
inManning and Walker. Therefore, thetrid court did not dearly e in conduding thet Juror 22 was
chdlenged for race-neutrd reasons. Findly, dthough not rased by Lynch in this goped, there is no
evidence of pretext in the Stai€'s exerdse of its chdlenge snce the Didrict Attorney pointed out two
reasons for the chalenge in addition to the fact that Juror 22 hed a hardship.

Juror Number 25

162.  Withrespect to Juror Number 25, the record reflectsthe following argument before thetrid court:
BY MR. [DISTRICT ATTORNEY] MELLEN: Your Honor, thisis the gentleman who
was concerned about the fact that hel saforeman out there and somebody having tofill in
for him. He'sthe only one. He sgat nine peoplewho work under him and he seem [S¢]
to be quite concerned over that, so that’ sthe reason | chdlenged him.
BY THE COURT: Accepted....
The record shows that defense counsel made no atempt to rebut the State’ s assartions as to Juror 25.

163. InFinleyv. State, 725 So.2d 226, 240 (Miss. 1998), the defendant met the burden imposad
under thefirg prong of Batson, showing thet State used three of four peremptory chdlengesagaing black
jurors. The State gave race-neutra reasons for its chalenges and therefore stisfied prong two. 1d.
Soedificdly, the State chalenged one of the African American jurors because “she hed dated that she
needed to bea work.” Thejuror's*princpa wanted her there and she [ft] like she could get by for a
couple of days but she [didn’t] want to be [on thejury] dl week.” 1d. Thetria court concluded thet the
proffered reasons were race-neutrd. 1d. Noting the great deference afforded to a trid court’s
determination of “whether the offered explanaion under the unique crcumdances of the caseistruly a
race-neutral resson,” this Court concluded thet thetrid court did not dearly err in denying Finley’ sBatson

motion. | d.

26



64. InTaylor v. State, 733 So0.2d 251, 255 (Miss. 1999), the defense atempted to srike two jurors
because they were needed a work. Firg, the defense sought to strike ajuror because he was apenson
pecidist and might be needed & work. 1d. Moreover, the defense attempted to srike ajuror because
he was sdf-employed. The trid court rgected the defense' s assartions that these reasons were race-

neutrd. 1d. This Court conduded that “the explanaions were neutrd in that they were not faddly
discriminatory.” 1d. a 259. “Therefore, the drcuit court was dearly erroneous in failing to accept as
race-neutrd the explanations the defense gave for driking thetwo jurors™ I d.

165. Wefind that no Batson violation occurred with respect to Juror 25. Frg, this Court's holdings
inManning v. State, 735 So. 2d a 339, Manning v. State, 726 So. 2d at 1182, and Woodward

v. State make dear that a defendant’ sfallure to assart pretext & trid conditutesawaiver of thisissueon
apped. The record indicates that Mr. Sheh, Lynch'strid counsd, failed to rebut the Didrict Attorney’s
asations asto this peremptory chdlenge. However, notwithstanding the procedurd ber, this Court has
hdd that concern regarding a potentid juror’s employment is a race-neutrd reason for exercisng a
peremptory drike. Thetrid judgeislimited to an examinaion of the reesons given by the Sate when the
defendant failsto rebut the State' s proffered reesons. Moreover, this Court affords greet deferenceto the

trid judge sdetermination of race-neutrdity. Thus thetrid court did not dearly err in deeming race-neutra

the State’ s reason regarding Juror 25's employmentt.

Juror Number 27

166. Thetrid court heard the fallowing arguments regarding Juror Number 27:
BY MR. MELLEN: And[Juror] Natheniel Carter, Y our Honor, my concern wasthet we

hed dedt with Carter in Shaw, Missssppi, and | think | wasNathanid, aNathanid Carter
who isa palice officer, and we ve had some difficulty in getting Some cooperaion out of
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Shaw and hed wordswith him, thet is, with the law enforcement down thereat grand juries
and whatever, and we fdt that that was encountering putting on ajury.

BY THE COURT: Okay. Thet isaccepted. | could say more but | don't think it would
be proper, but it's accepted based on what has been said.

Again, defense counsd made no rebutta arguments asto the State! s assartions.

167. InLockett, thisCourt set out anon-exhaudtivelist of race-neutra reasonsthat have been acoepted
inother juridictions. L ockett, 517 So. 2d at 1356-57. The Court concluded that aprosecutor’ sdistrust
of apotentid juror isarace-neutrd reason for chdlenging thejuror. See also Walker, 815 So. 2d a
1215.

168. The State argues here that the Didrict Attorney’s comments showadistrust of Juror Number 27.
The arguments show that the Didrict Attorney had prior dediings with Juror 27 and that the two hed
“words’ inthe past. That is, the record reflects thet the Didrict Attorney had some type of professond
difficulty with Juror 27.

169. Wefind that no Batson violation occurred asto Juror 27. Fr4, thisissue iswaived asto Juror
27 9nce defense counsd falled to rebut the Sate s proffered reasons before the trid court. Alterndively,
regardless of the procedurd bar, conddering the issue on its meits it gppears from the record thet the
Didrict Attorney’s proffered reason for chdlenging Juror 27 was race neutral.  This Court has held thet
digrust of a potentid juror is a race-neutrd reason for driking thet juror. As the record indicates, the
Didrict Attorney had encountered professond difficulties with this potentid juror inthe past. Thus it is
reesonable to infer that the Didtrict Attorney did not trust the juror to beimpartid and fair asajuror inthis
cax Given the great deference eforded to thetrid court in judging the credibility of aparty’s proffered
reasons for chdlenging ajuror, wefind thet thetrid court did not dearly err in accepting asarace-neutra

reason the Didrict Attorney’s pest professond difficulties with Juror 27.
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Juror Number 41

170.  Thetrid court heard the following argument regarding Juror 41:
BY MR. MELLEN: And then [Juror] 41, Y our Honor, is adisabled person and I'm
concerned about her sarving on ajury in that capadity. I’'mnot againg disabled people,
but thisissarving on acapitd murder jury, and I’m not sure thet thet might be affecting her
- it saysthet on the jury information.
BY THE COURT: Okay. Mr. Sheh, | bdieve you have ancther drike left.

The record indicates that defense counsdl did not rebut the State' s arguments regarding Juror 41.

171.  InBerry, the Sate chdlenged a potentid juror on the ground that she wasdisabled. During voir
dire, the juror indicated that she had diabetes. 802 So. 2d a 1043. Conddering the race-neutrdity of a
chdlenge based on physicd disahility, this Court conduded that “[njumerous other jurisdictionshave hdd
that the concern about inattentiveness of apotentid juror because of amedicd condition, and about hisor

her inchility to St through course of trid because of the condition, isarace-neutrd reason.” | d. at 1044.

172.  Because defense counsd faled to rebut the State's assartions regarding the reasons for its
peremptory chalenge, thisissueisprocedurdly barred from review on gpped. Alternatively, consdering
theissueonitsmerits wefind that noBatson violation occurred regarding Juror 41. Asdiscussed above,
this Court has held thet concarns regarding a potentia juror’s physicd disabilities is a suffidently race-
neutra reason for peremptorily chdlenging ajuror. We note thet this record does not disclose the type of
disshility of thisjuror. Accordingly, we remind and caution Didrict Attorneys, defense counsd, and trid
judges to adequatdly inform the gopd late courtswith sufficient factsin order thet wemight be ableto more
fully and adequatdy addressissues such asthisone. This Court has gated, “\We point out the difficulties

involvedinevery Batson determingion in order to admonish parties that the failure to providethis Court
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withacomplete record for our review only complicatesmatters” Hatten v. State, 628 So. 2d 294, 298
(Miss. 1993). However, we are bound by the record a hand. Pursuant to our precedent case law, we
hold theat adisability of ajuror isarace-neutrd reason. We dso note that because the Didrict Attorney
based the peremptory chdlenge onthejuror’ sphysicd disability, whichisarace-neutrd reason under this
Court’' sdecigons, and thetrid judge is limited to an examination of the Staie' s proffered reasons where
the defendant fails to rebut those reasons, we find thet the trid judge did not dearly er in acoepting the
Sate s proffered race-neutra reasons asto its chalenge of Juror 41.

Juror Number 47

173.  Therecord reflectsthe fallowing arguments before the trid court with respect to Juror Number
47
BY MR. MELLEN: We would drike [Juror] Number 47....47 being that she sad I've
never worked. She got her children and | asked her that question if she's ever been
employed and she said no, I've never had ajob. So | would object to her being on
there....

BY THE COURT: All right. Both of those [reasonsasto Juror 47 and another juror] are
accepted asrace neutrd reasons....

Defense counsd mede no rebuttd to the State' s argument regarding Juror 47.
74.  “This Court has recognized unemployment as a race-neutrd reason and sufficent bags for a
peremptory drike” Manning, 735 So. 2d a 340 (citing Woodward, 726 So.2d a 530). In addition,
this Court hashdd:
Pursuant toBatson, thisCourt hasacknowledged thet thereareinfinite number of grounds
upon which a prasecutor reasonably may peremptorily drike a juror 0 long as the
prosecutor presentsdear and reasonably pecific explanaionsfor thosereasons....Among
the reasons accepted as race-neutrd are ... unemployment [and] employment

history....

Berry v. State, 802 S0.2d a 1046 (emphads added) (internd citations omitted).
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175.  We find thet there was no Batson violaion as to Juror Number 47. Agan, thisissue is
procedurdly barred due to defense counsd’ sfailure to rebut the State' s assartions before the trid court.
In addition, this Court’s case law dearly showsthat unemployment isarace-neutra reason for exerdsing
aperemptory drike. Thus, notwithstanding the procedurd bar, wefind thet thetrid court did not dearly
er in concuding that the Sate s reasons as to this chdlenge were race-neutrd.

176.  For theforegoing reasons this Court holds thet no Batson violaion occurred in this case asto
Jdurors 22, 25, 27, 41, and 47.

V. Whether theVerdict WasAgainst the Over whelming Weight of the
Evidence.

VI.  Whether the Evidence Was Sufficient to Support the Verdict.
VII.  Whether the Trial Court Properly Overruled the Motion for a
Directed Verdict of Acquittal at the Close of the State’'s Case-in-
chief and at the Close of All the Evidence.
77.  Lynchargues that the verdict was againg the overwhdming weight of the evidence and thet the
evidence a trid did not support the verdict. The State argues that the verdict isin accord with theweght
and sufficiency of the evidence presented.  With respect to his motion for directed verdict, Lynch
apparently argues® that because there are no eyewitnesses and no confessionsin thiscasg, Weather shy
v. State, 165 Miss. 207, 209, 147 So. 481, 481 (1933), requires this Court to accept Lynch’sverson

of the events surrounding the aimes aleged. Lynch arguesthat he had no knowledge, no arimind intert,

3Lynch raises the Weather sby issue in his sixth assgnment of error, i.e, that the verdict was
agang the overwhdming weight of the evidence. In his discusson, Lynch does not argue that
Weather sby mandates a directed verdict in the case sub judice. Rather, Lynch smply statesthat the
Court must accept as true Lynch’s verson of the events surrounding the crimes. However, the State
concludes, as we do, that Lynch’s discussion of the case amounts to an assertion that Weather sby
requires adirected verdict in thiscase. It will thus be treated as such.

31



and did not assg or cooperatein the shoating of Lea. Lynch arguesthat he smply went with afriend to
look for acar. Though he admits giving the gun to Soott, Lynch dams the exchange was done severd
months prior to the murder and nat immediatdy preceding the crime. However, initidly Lynch denied
knowledge about the gun. The State asserts that, based on the facts of this case, Weathersby is
ingpplicable because Lynch' s vergon is completely unreasonable.

178.  ThisCourt, inevaduaing theweaght of theevidenceinacrimind trid, gopliesthefollowing Sandard
of review:

In determining whether ajury verdict is againg the overwheming weight of the evidence,
this Court must accept as true the evidence which supports the verdict and will reverse
only when convinced thet the drcuit court has abused itsdiscretionin faling to grant anew
trid. Only in those cases where the verdict is so contrary to the overwhdming weight of
the evidence that to dlow it to sand would sanction an unconscionable injugtice will this
Court digurbit on goped. Assuch, if theverdict isagaing the ovewhdming weight of the
evidence, then anew trid is proper.

Kingston v. State, 846 So.2d 1023, 1025-26 (Miss. 2003) (quoting Pruitt v. State, 807 So.2d 1236,
1243 (Miss 2002). In reviewing the sufficdency of evidence, the Court gpplies the following gandard:

When on goped one convicted of acrimind offense chdlengesthe legd suffidency of the
evidence, our authority to interfere with the jury’s verdict is quite limited. We proceed by
condderingdl of theevidence-not just that supporting the casefor the prosecution--inthe
ligt most conagtent with the verdict. We give prosecution the bendfit of dl favorable
inferences that may reasonably be drawn fromthe evidence. If thefactsand inferences so
conddered point in favor of the accused with sufficient forcethet ressonablemen could not
have found beyond a reasonable doubt that he was guilty, reversal and discharge are
required. On the other hand, if there isin the record subgtantid evidence of such qudity
and weight thet, having in mind the beyond areasonable doulot burden of proof standard,
reasonable and fair-minded jurorsin theexerase of impartia judgment might haverreached
different condusions, the verdict of guilty is thus placed beyond our authority to disturb.

Vaughnv. State, 712 So.2d 721, 723 (Miss. 1998) (quoting McF eev. State, 511 S0.2d 130,133-34

(Miss1987)). Fndly, in reviewing the denid of amation for INOV,
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[T]his Court will congder the evidence in the light most favorable to the gppelles, giving
that party the bendfit of dl favorabdle inferences that may be reasonably drawvn from the
evidence If the facts S0 conddered point o overwhemingly in favor of the gppdlant thet
reasonable men could not have arived & a contrary verdict, we are required to reverse
and render. Onthe other hand if thereissubgtantid evidencein support of theverdict, thet
IS, evidence of such qudity and weight that reesonabdle and fair minded jurors in the
exercie of impatid judgment might have reached different condusions, efirmance is
required.
Kingston, 846 So. 2d a 1025 (quoting Pruitt, 807 So. 2d at 1243).
179.  Whereaddendant is charged with ading and abetting afd ony, the prosecution “mugt esblish in
the proof, ‘ beyond a reasonable doubt and to the exdusion of every other reasonable hypothesisthet the
aime charged wascommitted by ancther, and to further prove.... that the accused was present, consenting,

ading, and abetting such person in the commisson of thecrime charged.”” Brooks v. State, 763 So.2d
859, 861 (Miss. 2000) (quotingVVan Buren v. State, 498 So.2d 1224, 1227 (Miss. 1986)). Moreover,
this Court hashdld:

Aiding and abetting isdefined to be the offense committed by those personswho, dthough

not the direct perpetrators of acrime, are yet presant a its commission, doing some act

to render adtotheactud perpetrator. ... And such ading and abetting may be manifested

by acts, words, Sgns mations, or any conduct which unmigiakably evinces a design to

encourage, incite or goprove of the crime, or even by baing present, with the intention of

giving assstance, if necessary, though such assstance may not be caled into requistion.
Swinfordv. State, 653 S0.2d 912, 915 (Miss. 1995) (quoting Wynn v. State, 63 Miss. 260 (1885))
(internd quotation marks omitted).
180.  In consdeing a defendant’s motion for directed verdict,“the trid judge must accept as true dl
evidencefavorableto the State and dll reasonableinferences flowing therefrom. Evidencefavorabdleto the
defendant must bedisregarded.” Walter sv. State, 720 So.2d 856, 866 (Miss. 1998) (quoting Ellisv.
State, 667 S0.2d 599, 612 (Miss.1995)). However, in Weather sby, 165Miss. at 209, 147 So. &t 481,
this Court conduded thet if “the defendant or the defendant’ s witnesses are the only eyewitnessesto the
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homidde, ther verson, if reasonable, must beaccepted astrue, unlesssubgtantialy contradicted inmaterid

paticulars by a credible witness or witnesses for the Sate, or by the physicd facts or by the facts of
common knowledge” Thus “[a defendant who met the Weather sby Rule would be entitled to a
directed verdict of acquittd.” Walters, 720 So. 2d a& 866 (quoting Blanksv. State, 547 So.2d 29, 33

(Miss. 1989)). The Weathersby Rule, however, “is only gpplicable where the defendant's verson is
reasonable, unopposed by other testimony, and is uncontradicted by the physica evidence” Turner v.

State, 796 S0.2d 998, 1002 (Miss. 2001). That is, “[d)s sated in Weather sby, and many of our

subssquent decisons, this rule has no goplication where the defendant's vergon is patently unreasonable,

or contradicted by physcd facts” Taylor v. State, 795 So.2d 512, 517 (Miss. 2001).

181. Astherecord indicates and Lynch concedesin hisbrief, thereis no dispute that Kevin Scott shot
and killed Richard Lee on November 15, 1995. However, & trid, Lynch mantained thet he did not ad

and abet Kevin Scatt in the shooting of Richard Lee. Frg, while he knew Soatt had agun, Lynch daims

that he thought that Scott intended to purchese acar in Clevdand that day.  Lynch aso maintained thet
during the time Scatt followed Lee from the liquor Sore, Lynch waslying down inthe car. Accordingto
Lynch, hedid not drivethe car that thetwo droveto Clevdand until they left the Leeresdence. Moreover,

Lynch tald the palice thet hedid not see Kevin Scott shoot Richard Lee. Lynch sated that heleft theLee
resdence, he was driving the car dowly because the brake shoes were bad. Moreover, Lynch tedlified

that he gave the gun to Kevin Soatt in August of 1995, gpproximatdy three months before the shoating.

182. However, the State showed that Lynch was seen driving dowly around theareainwhichthe Lees
car, Soott's identification, jacket, and the murder wegpon were found.  Two eyewitnesses who knew
Lynchtedtified that Lynch sopped the car hewas driving, got out, and looked acrossthefidd toward the
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old gin area (Where the car, jacket, identification, and gun werefound). The State d <o linked the murder
wegponto Lynch by testimony of D’ Angelo Johnson dthough, according to Lynch, the gun passed through
his hands severd months before the shoating actudly occurred. Lynch daimed dl three of thesewitnesses
werelying. The State paints out thet Lynch and Scott rode around Cleveland and never went to a used
car dedership. Moreover, Lynch drove away from the Lee resdence in the car that he and Scott were
riding in origindly. When he left the Lee resdence, Lynch dam that he drove the car to Scott’ shousein
Davenport.

183.  Given the deferentid Sandards of review and the facts adduced & trid, we find thet these three
assgnments of aror are without merit. Congdering the weight of the evidence, accepting as true the
evidence which supportsthe verdict, it is dear that the dircuit court has not abused its discretion in failing
to grant anew trid. Thus wefind that verdict should nat be disturbed on gpped. Also, consdering the
suffidency of theevidence, giving the prasecution the benfit of dl favorableinferencesthat may reasonably
be drawn from the evidence, thereisin the record subgtantid evidence of such qudity and weight thet,
havingin mind the beyond areasonable doubt burden of proof sandard, reesonableand fair-minded jurors
intheexerdse of impartia judgment might have reeched different condusons. Thus we condude thet the
verdict of guilty should and and that thetrid court did not err in refusing the Lynch’ smation for INOV.
Fndly, wefind that Lynch cannat benefit from theWeather sby Rule  Lynch arguably does not mest the
“gyewitness’ requirement of the rule, which expresdy requires that “the defendant or the defendant’s
witnesesto the homidde arethe only eyewitnessestothehomicide” Inhisstatement to the palice, Lynch
dated that he did not see Scott shoot Lynch.  Thus, Lynch was nat an eyewitness to a homicide.
Moreover, there is asrong argument that Lynch' stheory of what hgppened on the day of the shoating is

completdy unreasonable. Severd facts, when consdered together, indicate the unreasonableness of
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Lynch'sversgon of theevents: (1) Lynch knew Soott had awegpon and wanted to get acar in Clevdand;
(2) ingead of going to usad car lotsin Clevdand, Scott drove around retail shopping centersuntil hesaw
aca that looked like the one he wrecked; (3) even when Scott found a suiteble car, he did not offer to
purchaseiit; and (4) Lynch and Scott followed Mr. Lee from store to store until hewent home: (5) Lynch
intidly lied aout thegun to officers; and (6) therewere severd mgor incondstendesin Lynch’ sstatement
and trid testimony.
VIII. Whether the Hear say Statements of the Appellant’s Co-defendant,
AllegedlyMadeWhen the Appellant Arrived at the Co-defendant’s
Home, Were Admissible.
IX. Whether the Hearsay Statements of the Appellant’s Co-defendant,
Allegedly Made While Riding to Boyle, Mississippi, Were
Admissible.
184. Lynchaguestha thetrid court erred in exduding as hearsay portions of histestimony on direct
examingion. He damsthat the testimony was nat offered to prove the truth of the metter assarted-that
Scott killed Lee-but rather was offered to show Lynch'slack of arimind intent to kill. He further argues
that the exd uded testimony concerned out-of-court confessionswhich condtitute exceptionsto the hearsay
rule according to Miss R. Evid. 803(24). He cites Kennedy v. State, 278 So. 2d 404, 406 (Miss.
1973), Keys v. State, 635 So. 2d 845, 848-49 (Miss. 1994), and Terry v. State, 718 So. 2d 1115
(Miss. 1998), for the propodition that ajury should be dlowed to hear any tesimony which supports his
theory of defense
185. TheSaecountersthat Lynch'sfalureto makearecord by offer of proof concerning thesubstance
of his objectionabletestimony handicapsthis Court'scongderation of theissue. The Siate dso arguesthat
the tesimony doesnot qudify asexception to the hearsay rule, and the substance of thetestimony doesnot

hdp Lynch prove alack of arimind intent. Furthermore, thejury heard Lynch'sown testimony of hislack
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of intent, the best evidence of thisdleged fact. Accordingly, this Court rgjects Lynch'sarguments because
we find that the Satements are inadmissible hearsay and Lynch did not create an adequiate record from
whichthis Court could examinethe meritsof hisdam. Thetrid court did not er inexduding thisevidence
186.  Theadmisson of tesimonia evidenceis|eft to the sound discretion of thetrid court and it will be
found in eror only when it has abused thet discretion. Harrisv. State, 731 So. 2d 1125, 1130 (Miss.
1999). Reversble error may be found only where asubgtantid right of a party is affected and the party
daming error raised an objection or made an offer of proof a trid. Miss R. Evid. 103(a). See also
Mitchell v. State, 792 So. 2d 192, 217 (Miss. 2001); Murphy v. State, 453 So. 2d 1290, 1293-94
(Miss. 1984); Brown v. State, 338 So. 2d 1008, 1009-10 (Miss. 1976); Miss. R. Evid. 103(d). Where
no offer of proof has been made, this Court will not speculate about the intentions of the defendant's
counsd when asking the question. Blue v. State, 674 So. 2d 1184, 1212-13 (Miss. 1996), overruled
on other grounds, King v. State, 784 So. 2d 884 (Miss. 2001).

187.  Thetranscript contains the following two exchanges & trid:

Q: [DEFENSE COUNSEL] And what did Mr. Scott tell you the
reason or purpose of him going to Clevdand?

A: [LYNCH] Togetacar.

BY MR.[DISTRICT ATTORNEY] MELLEN: Objection, Y our Honor.
That's hearsay.

Q: [DEFENSE COUNSEL] And after you arived back in Davenport,
where Spedificaly did you go?

A: [LYNCH] To Scott’s house.

Q: And when you arrived a& Mr. Scatt’s house, who, if anyone, was there?
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A: [Scott] wasthere
Q: And tdl the members of the jury what hgppened next.

| asked him what happened. He said hehad shot somebody. Hesad he
don't know if he killed someone --

BY MR MELLEN: Your Honor.

BY THE COURT: One moment. Sudaned.
Inboth exchanges, Lynch'scounsd failed to arguethat such testimony wasnot hearsay nor did he presarve
for the record the testimony he was attempting to dicit from Lynch. Lynchdid not giveadvancenaticeto
the State that he would introduce this hearsay evidence, and he was permitted to testify about hislack of
intent to kill thet day. Furthermore, his Satement to police which was admitted into evidence contains a
line of questioning and answers very Smilar to the ones Lynch provided in the excerpt above
188.  Thegatements Lynch made are hearsay. M.R.E. 801(c). They do not quaify as an exception
under M.RE. 803(24) because they do not possesscircumdtantid guarantees of trusworthiness, Lynch's
testimony was more probative of hislack of intent than Scott's dleged Satements, and he did not provide
advance natice to the State of hisintent to testify about the substance of Scott's daements. Evenif the
Satements were not properly objectionable hearsay, wefind no usefor thistestimony other then letting the
jury hear that Scott admitted he was the shooter and wanted to Sed acar, and, asareault, thejury should
not treet Lynch ashardhly. If, infact, thiswasits purpose, it hasbeen served. If nat, thetrid court cannot
be found in error because the Court does not know the substance or purpose of the testimony because
defense counsd faled to make an offer of proof. Theauthority Lynch dtesin support of hisargument thet
ajury should be dlowed to hear any evidence supporting the defendant’s theory of the case spedificaly

datesthat itsgpplication issubject totherulesof evidence. Cf. Terry, 718 So. 2d a 1122 (* All evidence
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thet is proposed by ather Sdeto be used to further itstheory, hypothesis, or argument, must first comply
with the Missssppi Rulesof Evidence. . .”) (ating Kennedy and Keys). These rules dictate exduson
in thisingance because the tetimony ishearsay. M.REE. 802. Therefore, we find the trid court did not
ar in exduding Lynch'stesimony as hearsay on the two occasons discussed above.

X. Whether the Sentence of Death in this Case Conformswith
the Feder al and State Constitutions.

189.  Lynch argues the evidence was inauffident to impose the degth pendty dting Enmund v.
Florida, 458 U.S. 782, 102 S.Ct. 3368, 73 L.Ed.2d 1140 (1982). In the same breath he argues his
sentence is dioroportionateto his participationinthisarime. The State regponds thet there was sufficient
evidence for impogition of the deeth pendty and the sentence is not disoroportionate to the crime.

190. This Court views the evidence and dl reasoneble inferences in the light most conggent with the
verdict when the defendant chdlenges the sufficiency of the evidence to support adegth sentence. 1t will
not overturn the sentence unless it can condude thet no retiond trier of fact could have reeched its
condusonbeyond areasonabledoubt. Bishop v. State, 812 So. 2d 934, 948 (Miss. 2002). “Thedesath
pendty cannot be given to an aider and abettor who has not killed, attempted to kill, or contemplated thet
lifewould betaken.” 1d. (dting Enmund, 458 U.S. a 788-801). Accordingto Miss. Code Ann. § 99-
19-105(3)(c), this Court must determine whether the death sentence imposed is excessve or
digproportionate conddering the crime and the defendart.

f91.  When thejury returned the degth sentence, it specifically found that Lynch intended to kill Richard
Lee and contemplated that lethd force would be used. 1t dso found thet the aggravating drcumstances of

the offense outweighed the mitigeting dircumstances.
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192.  Therecord indicatesthat Lynch provided Scott with the gun used to commit themurder. Although
the gun trandfer waas made severd months prior to the murder, Lynch knew Scott retrieved the gun shortly
before they droveto Clevdand. Lynch dso knew that the purpose of the trip to Clevdland wasto get a
car exadtly like the one Scott had wrecked and to do so by force if necessary. He had severd
opportunities to walk away and discourage the arime while it was in progress Lynch could have
abandoned the plan by leaving the car a& any paint while he and Scott cruised store parking lots looking
for acar, and Lynch did exit the vehide once in Clevdand to go to the restroom.  Lynch could have left
the car & any point where Lee sopped before arriving a home, and throughout this entire time, he could
have tried to convince Scott not to commit thecrime. Lynch married himsdlf to the use of the gunto Sed
the Leds car and the resulting conseguences by choosing to remain in the car and let the arime go
unchecked, serving arguably, asthe State uggests, asboth lookout and potentid getaway driver. Itisdso
reesonable to infer that Lynch knew if Lee were dlowed to live after the robbery, he would provide
informationto policewhichwould result in Lynch'sarrest. Sowould Mrs. Lesexplanwhy Scott attempted
tokill her. Thusthe jury'scondusion thet Lynch intended L eg's degth and contemplated the use of lethal
force is subgtantiated by the record.

193.  Lynch offered mitigation evidence to refute the State' s aggravating evidence. Lynch cdled Chief
Edesasamitigaing witness  Edtes tedtified that Lynch had “no prior record and had been no problemin
jal.” Hedsotedified that Steve Ivy had on November 16, 1995, given aSaement to him in which Ivy
gtated thet he had not seen Lynch on November 15, 1995, whichisin stark contragt to histrid testimony.
194.  Lyndsmather, WillieMay Lynch Sims, tedtified thet Lynch was only 19 yearsold at the time of
this incident. She dated that he was a“nice child” and “an’t been in trouble or nothing.”  She further

testified that Lynch hed graduated from high school, had grades of A’sand B's, and wias “fixing to go to
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the Navy”; “he hed dreedy Sgned up.” She dated thet Lynch hed a child, born &fter thisincident, to his
girlffriend Crydd.

195.  Addtiondly, TheReport Of The Trid Judge Where Degth Pendty Isimposed reflectsthat Lynch's
intdligenceleve is Medium (1Q. 70-100).

196. On this record we condude that the sentence of deeth was not imposed under the influence of
passon, prgudice or any other arbitrary factor. Further, the evidence supports the jury’s finding of a
datutory aggravaing drcumstance.

197.  ThisCourt hasfound that the degth pendlty is not diproportionate for an aider and abettor who
does nat necessaxily do the actud killing in severd indances. See Bishop v. State, 812 So. 2d 934
(Miss 2002); Smmons v. State, 805 So. 2d 452 (Miss. 2001); Smith v. State, 729 So. 2d 1191
(Miss 1998); Ballenger v. State, 667 So. 2d 1242 (Miss. 1995); Carr v. State, 655 So. 2d 824
(Miss 1995); Abram v. State, 606 So. 2d 1015 (Miss. 1992); Leatherwood v. State, 435 So. 2d
645 (Miss. 1983). These casesfound the desth pendty aproportionate sentence for an aider and abettor
who did nat kill the victim.

198.  Smith and Abram arethe mogt factudly smilar to Lynch'scase Between thetwo, the Smith
caeismoreon point. Clyde Smith and his brother planned to rob agore one evening. That night, they
were s2en & aliquor gore beforeit wasrobbed and itsowner murdered. From afingerprint left on abag
found ingdethe storeit can be conduded thet Clydesbrother killed thevictim while Clyde played the part
of lookout outdde. Clyde knew hisbrother had agun. Smith, 729 So. 2d at 1195-99. Dondd Abram
confessad that he and a.co-defendant shooter decided to rob astorefor money. His co-defendant picked
up ashotgun and shells “for security” beforethe crime. The shooter went indde John's Quick Stop and
cdled himingde There Abram put the money from the register in abag and went back out to the car.
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The shooter then shat the cashier and a store customer who had driven up during the robbery. Abram,
606 So. 2d at 1024. The case was reversed for other reasons, but this Court found there to be sufficient
evidence to impose the desgth pendty. 1d. & 1043. In summary, this Court finds that there is good
authority to sustain the deeth pendty as proportiond.
199. Wefindtha thereissufficent evidenceto support the deeth pendty hereand thet it isnot excessive
or disoroportionate to the pendlty imposed in Smilar cases, see Appendix, congdering both thecrimeand
the defendart.

CONCLUSION
1100. For the above-discussed reasons, we find thet the trid court did not er in indructing the jury on
the State's burden of proof in the guilt and sentencing phases of trid. Neither did the court e in goplying
Batson and its progeny during vair dire, nor when thetrid court denied the mation for adirected verdict
and exduded two hearsay datements. The evidenceis sufficient to support thejury'sguilty verdict and the
verdict isnot againg the ovewhdming weight of theevidence. Thereis sufficdent evidence to support the
findng of the aggravaing drcumdtance of preventing a lawful ares. The degth sentence withgtands
condtitutiond scrutiny and is not crud and unusud punishment under the drcumdtances, and it is not
disoropartiond to the crime. Therefore, this Court afirms the judgment and sentencein dl repects.

71101. CONVICTION OF CAPITAL MURDER AND SENTENCE OF DEATH BY
LETHAL INJECTION AFFIRMED.

WALLER AND COBB, P.JJ., EASLEY, CARLSON, DICKINSON AND

RANDOLPH, JJ., CONCUR. GRAVES, J.,, CONCURSIN RESULT ONLY. DIAZ, J.,
NOT PARTICIPATING.
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